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Han, HeW. Boyd, Dicsotor Coastal Divisia
Game, ¥ish & Oyster Comuission
Corpua Christi, Texas

Dear Sirie

And stoh & hearing is in erder and
at ’of the net or seine san establigh the

Placed i the closed watery without his permis-
sion, knowledge, or sonsent, cen the gourt re-
turn the net or selne to the slaiment or st
it be dsstroyed eftor the 30 days have alamd
singe notice of its ssizurs was posted &n €
Courthouse?® :

Your gquestion relates to & situsticon where the
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prohibitcd device (aeine, strike net, gill net, tra-mel
net or shirimp trawl) is found withoui any one {n PoOs 8CE-
sion.

The pertinent portion of asotion 3 of article
9521L-10 provides as follows:

" « ¢« » Whan such device iz found by any
offiocar of this State in or on any of the tidel
waters of this State without any one in posges~
sion where its use is prohibited, it shall be
seised by such officer, without warrant, and de-
A{vered” to the County Judge or Justice of the
Peaoe in the county in which it was found, Said
officer shall make affidavit that such seins,
strike net, gill net, trammel net or sahrimp
trawl was I’ound in the tidal waters of thils -

 State at a point where its use was prohibited,
which sald affidavit shall dessexride said seina
strike net, gill net, trammel net or
trawl and the Court Shall direct the sheriff or
any constabls of the gcounty to poat a ¢opy of
sald arfidavit in the ¢ourthouss of the sownty -
saié seine, strike net, gill net, trams -

or in vaoa o shall eater
&n order dire¢ting the imnediate destrustian of

s €111 net, trammel net ox -
-thrinp trew] by the
o

:
2
8
;
Ba

or sny oonstabls in
the oounty, and said offiser axecsuting sail ore
der shall, wider oath, make his return to sald
Court showing how, when and where sush seine,
strike net, gill net, trammel net or shrisp €m1
was dostroyed,™ - '

ot Ay o s metise & e Hoi S
ror t th s notioce or
constable tglpm the ogdar ofd:{n Joourts v ' 3

It s the law in this state that where property
48 authorized to be condsnned, such candamnation must he
done in sodordance with the “dus proocess of the law and o
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land.” Lynn v. State, 25 S 779 (1694)

In the atiove case it was hsld that since dogs
are property in Texas a oity ordinance requiring police-
men to shooct unmuzzled dogs found on any pubdblic highway -
in the oity is invalid, taking them without ocompensation,
or d4ue process of law,

The pertinent provisiona of our Constitution
read as followas (Seetion 17, Artiocle 1),

*No personts property shall be telen
-soderdenmmrorﬂ 4 to publl
without adequate eompensat being made, m.ou
by the consent of mhmcoo-'

and - (Section 19)

orl;gbos.tzmat'tm mpt:ilhnII.Ibed ived
o, liberty, propert vileges

ities, or in any ¥, dzd'nuhiud. exoapt by
thodmomruotthnlﬂottholm&." :

In our opinica the condemmation and destrustion
of a davice, such as desorided in sectim 3, tm
sessed in prohibited waters would de a ﬂ.ohtm
eonstitutional guarantes of due process, vhere it wag nt
definitely known that the mmphooacn&opamd
in sald waters by or with the consent and knowledge of
the owner or holder of the lagal title of sidid propartys

The device night have been stolen property and
the rightful owner, in whom is s#till vested legal titls
and right of pn-uuim, be wnaware of the unlawful usage.

We believe that the Legiglature had such a sit-
ustion in mind, and that the provision of notlice was in-
serted to prwld- opportunity of a hearing to any ons who
nisht. came forward with elean hands and estadlish owner-

and right to posssssion, JIn other words, the reasm
behzna the provision of notice was to eatablieh an o
tunity of a hearing by the owner who could show that
davioce was takem into or used, in the prohlbit.ad waters
without his knowledge or consent,

The statute is not mandatory wupon the unrt to
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ordéer destruction. It reads th-¢ ths court “ahall enter
an order” thirty (30} days after auch notice is publish-
ed. The presumption is that the gourt shall enter the
order only in the event no oclaimant comes forward and de-
mends a hearing. Unless this conatruction is placed upon
the act, it is unconstitutional in that it is & violation
of ¢ue proceas,

The destruction of the net is Justifiable nnlyas
& part of the punishment of the owner who in vielation

Mphou.wumctobopllad.,tho«mohm
wtersa

It m-mmum;mtmmu
mu which provides for the ommdemnation of and featrud=
tion of private proparty, to the and that the general
welfure may be proservedy

"~ We have in mind eortein quarentine laws and pegue
Jations which go to the extent of authorising swmary &ee
mtruotion of private yroperty, when invested with disease
scm.andmu»hﬂuauh‘umluortmm

powery

There is alse the or that govermmenl has
does exercise by s dmg'uuqot wlv-um
to prevent the spread of fires and W:ﬁ“
which powars are uphéld in the valid sxervise of the
powmr,

In these situations the Canstitution ot the astate
orm-&umw preliminary to the e of
the aww,::nmmmothmnhmm
S of such susnary action, and the umm
awarding of dsnages $0 resglt Ohambers, Oounty

Judge v Gilbert, 42 o 630 {1897)

The device; itsell, in the aituuan under son-
sideration does not bear the imprint or stigna or illsgal-
n‘JE“i It is the overt act of the ownsr or 608508

of s ee 1in violation of Jaw whioch is the or 4o be
punished,

In the eaase of the device being fox SORS~
ed in closed waters, pro ¥ rights of the

pi
gant owner are nueaurz pretm«td by the mm.mm



Hone Vils%e Boyd, liay £5, 1939, Page S

-

where any seine, strike net, gill net trammsl
nct or shrimp trawl is found by any officer of the state
unpossessed in closed waters in violation of article 952L
10, Vernont's Annotzted Civil Stavutes, and it is selirzed
end delivered to the county judge or Jmi.ee of the pesoe
in acocordance with provisions of sectiom S of sald arti-~
cde, the requirement of posting of 30 éays notice ia ine
éloative of the recognition by the Legislature of the
right of an innocoent owner of title, without whose know-
ledge or consent it was illegally used in violation aof

daw, tO a mmn restore' .0f the devies in
the gm of sat b ::ttbn% “of the 1;:&1 of
participation, consent or knowmledge e risht owpey
to the prohidbited aot; The eontrary Jdon would,

in all probability, rauder the lew uncomstitutional as &
deprivation of propearty without éus process of m, -

muasmtwomwmmn
your lstter, we sre
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